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The Cannabis Business Introduction to 
Cannabis and 
BankingBy Sahar Ayinehsazian 

and Charles S. Alovisetti

As cannabis businesses 
become more 
mainstream, banks are 
shedding their fears about 
the risks of lending to 
this growing industry.

Du!e bags of pungent smelling cash and tellers armed with 
copious amounts of Febreze—this is the quintessential 
image of the early days of cannabis banking following the 
release of the U.S. Department of the Treasury’s Financial 
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Crimes Enforcement Network (FinCEN) 
guidance on February 14, 2014. While 
nearly seven years later, the FinCEN guid-
ance’s seven short pages remain the corner-
stone of cannabis banking, which, for the 
purposes of this article refers to a cannabis-
related business’s ability to transparently 
access depository services. During this 
period, !nancial institutions’ treatment of 
cannabis money has greatly evolved. "is 
evolution is apparent in both the sophisti-
cation of various bank and credit unions’ 
cannabis “Know Your Customer” due dil-
igence programs and the steadily grow-
ing number of !nancial institutions that 
are safely and successfully servicing state-
legal cannabis businesses, as reported by 
FinCEN.1 Nonetheless, despite sweeping 
national support for federal legalization, 
and continued state-by-state legalization 
of the cannabis industry, regular access 
to banking services remains an obstacle 
for state-legal cannabis-related businesses, 
largely because of cannabis’ federal status 
as a Schedule I substance under the CSA.

Federal Policy
The FinCEN Guidance and 
the Sessions Memo
On February 14, 2014, Deputy Attorney 
General James M. Cole released what is 
known as the 2014 Cole Memo. "is memo, 
which coincided with the release of the Fin-
CEN guidance, extended the discretionary 
protections and enforcement priorities in 
the earlier Cole memos to !nancial insti-
tutions servicing the cannabis industry.

"e 2014 Cole Memo is one of the memos 
rescinded by Attorney General Je#erson 
Sessions in his January 4, 2018, letter.2 To 
date, Attorney General Sessions’ rescis-
sion of the Cole Memo has not a#ected the 
status of the FinCEN guidance, and the 
Department of the Treasury has given no 
indication that it intends to rescind the Fin-
CEN guidance. "ough it was originally 
intended that the Cole Memo and the Fin-
CEN guidance would work in tandem, the 
FinCEN guidance is a stand-alone docu-
ment that explicitly lists the eight enforce-
ment priorities cited in the Cole Memo. 
Consequently, any authority the FinCEN 
guidance has remains intact.

"e FinCEN guidance details the due 
diligence procedures !nancial institutions 
should undertake in onboarding and main-

taining cannabis-related clients to ensure 
that those businesses are compliant with 
applicable state law. Since the release of 
the FinCEN guidance, various states like 
California, New York, and Washington 
have created their own guidelines for can-
nabis-related banking services.3 Likewise, 
numerous state governors and regulators 
continue to call on the federal government 
to facilitate the cannabis industry’s access 
to banking services.4

While the rescission of the Cole Memo 
had an initial chilling e#ect on cannabis 
banking, it is unlikely that access to bank-
ing will cease altogether, as this is neither 
in the interest of !nancial institutions ser-
vicing the industry nor FinCEN. In order to 
best position themselves to obtain or main-
tain bank accounts, cannabis-related busi-
nesses should focus heavily on transparency 
and compliance. Speci!cally, cannabis-re-
lated businesses should ensure they prop-
erly maintain all required licenses and only 
deposit money into their business banks’ ac-
counts that can be traced back to either (1) 
a legitimate investment in the business or 
(2) the state-legal sale of cannabis. Finally, 
cannabis businesses should ensure that they 
can prove that they are fully complying with 
all applicable state and local laws.

The SAFE Act
On September 25, 2019, the House of Rep-
resentatives passed H.R. 1595, known as 
the SAFE Banking Act (SAFE Act). "e 
SAFE Act, which had been proposed unsuc-
cessfully in numerous prior sessions of 
Congress, seeks to create protections for 
depository institutions that provide !nan-
cial services to state-legal cannabis-related 
businesses.

"e SAFE Act generally prohibits a fed-
eral banking regulator from penalizing a 
depository institution for providing bank-
ing services to a legitimate cannabis-related 
business. Speci!cally, the bill prohibits a 
federal banking regulator from (1) termi-
nating or limiting the deposit insurance or 
share insurance of a depository institution 
solely because the institution provides !-
nancial services to a legitimate cannabis-re-
lated business; (2) prohibiting or otherwise 
discouraging a depository institution from 
o#ering !nancial services to such a busi-
ness; (3) recommending, incentivizing, or 
encouraging a depository institution not to 

o#er !nancial services to an account holder 
solely because the account holder is a$liated 
with such a business; (4) taking any adverse 
or corrective supervisory action on a loan 
made to a person solely because the person 
either owns such a business or owns real 
estate or equipment leased or sold to such a 
business; or (5) penalizing a depository in-
stitution for engaging in a !nancial service 
for such a business.

As speci!ed by the SAFE Act, a deposi-
tory institution or a Federal Reserve bank 
shall not, under federal law, be liable or 
subject to forfeiture for providing a loan or 
other !nancial services to a legitimate can-
nabis-related business.5

Although the SAFE Act made history 
by passing the House of Representatives, 
its fate in the Senate remains to be seen as 
this issue goes to press. "is uncertain fate 
became even more precarious on Decem-
ber 18, 2019, when Senate Banking Com-
mittee Chairman Mike Crapo outlined his 
concerns regarding the SAFE Act and sug-
gested provisions that would make the leg-
islation unworkable.6

Nonetheless, the unprecedented bipar-
tisan support for the SAFE Act is a testa-
ment to the growing support for cannabis 
banking at the federal level, which signals a 
green light to !nancial institutions consid-
ering serving the cannabis industry.

As of May 12, 2020, the SAFE Act lan-
guage was included in the House version 
of an additional Coronavirus relief pack-
age called the Health and Economic Recov-
ery Omnibus Emergency Solutions Act 
(HEROES Act).7 As it currently stands, the 
SAFE Act language in the HEROES Act is 
largely, if not entirely, the same as the ver-
sion that passed the House on September 
25, 2019. "e ultimate fate of the SAFE Act 
is uncertain. Once the full House passes 
this bill, it will be up to the Senate to acqui-
esce to the language—and there are ques-
tions about how much of an appetite the 
Senate has for passing the entire bill, put-
ting aside the cannabis portion.8

Challenges and Solutions
"e cannabis industry’s limited access to 
banking services is largely the result of 
!nancial institutions’ fears of the loss of 
their insurance or account with the Federal 
Reserve, increased due diligence costs, and 
reputational risks. However, as discussed 
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below, these concerns have not created 
issues for the banks and credit unions that 
have chosen to provide services to state-
legal cannabis businesses.

Insurance
"e Federal Deposit Insurance Corporation 
(FDIC) and the National Credit Union Asso-
ciation (NCUA) have not been as vocal about 
cannabis banking as FinCEN. Nonetheless, 
both have long been aware of the FinCEN 
guidance and have shared the guidelines 
with their examiners and instructed them 
on how to determine whether !nancial in-
stitutions servicing cannabis businesses are 
complying with the FinCEN guidance, as 
evinced by the 2014 letters from the FDIC 
and NCUA to the Washington State Depart-
ment of Financial Services.9

It should further be noted that no !nan-
cial institution has ever lost its FDIC or 
NCUA insurance as a result of providing 
banking services to state-legal cannabis-
related businesses in accordance with the 
FinCEN guidance.

Federal Reserve Account
Another cause for hesitation by !nancial 
institutions considering offering serv-
ices to cannabis-related businesses is their 
concern regarding losing their account 
with the Federal Reserve. Like the FDIC 
and NCUA, the Federal Reserve has not 
provided much public comment on the 
issue. However, the Federal Reserve has 
previously communicated that it too has 
incorporated the FinCEN guidance into its 
examination materials.10 To date, no !nan-
cial institution has lost its account with the 
Federal Reserve as a result of providing 
banking services to state-legal cannabis-
related businesses in accordance with the 
FinCEN guidance.

Increased Diligence Requirements
Financial institutions must perform due 
diligence on cannabis-related businesses 
both while onboarding the business and 
for the duration of the time such a busi-
ness remains a client. While the details 
of onboarding and ongoing due diligence 
depend on each individual !nancial insti-
tution, all such diligence must adhere 
closely to the FinCEN guidance. As such, 
onboarding due diligence may be as simple 
as reviewing a cannabis business’s licenses 

and corporate documents, or as intensive 
as going through such a business’s license 
applications and enforcement violations 
in detail.

Financial institutions are required by 
the Bank Secrecy Act (BSA) to !le a suspi-
cious activity report (SAR) for any business 
they believe willfully disguises activities 
or violates federal law. Since the culti-
vation, processing, and sale of cannabis 
for any reason remain illegal under fed-
eral law, banks must continue to !le SARs 
when working with cannabis-related busi-
nesses, despite the fact that state laws reg-
ulate such activity.

"e FinCEN Memo breaks SAR report-
ing for cannabis-related businesses into 
three groups based on risk level. "e !rst 
type of SAR, called “MARIJUANA LIM-
ITED,” is to be !led for businesses a !nan-
cial institution believes do not violate any 
of the federal government’s eight priori-
ties. In this case the SAR will be limited 
to identity and address information about 
the business. "e !ling institution is obli-
gated to !le the SAR solely because the 
subject is engaged in a cannabis-related 
business (and because no additional suspi-
cious activity has been identi!ed).

"e second type of SAR, called “MAR-
IJUANA PRIORITY,” is to be filed for 
cannabis-related businesses a financial 
institution believes may be violating one or 
more of the federal enforcement priorities. 
In this case, the SAR must include, along 
with identifying and address information, 
comprehensive details on the enforcement 
priorities the !nancial institution believes 
have been violated and the dates, amounts, 
and any other details relevant to the suspi-
cious activity.

"e !nal type of SAR, known as “MAR-
IJUANA TERMINATION,” is to be !led for 
cannabis-related businesses with which a 
!nancial institution terminates their rela-
tionship due to continued violations of 
federal enforcement priorities, or other 
issues preventing the !nancial institution 
from maintaining an e#ective anti-money 
laundering compliance program. When 
this occurs, FinCEN urges the !nancial 
institution to share information about the 
business with other banks. "ese reports 
need not be !led if a !nancial institution 
terminates the relationship for unrelated 
reasons.

Additionally, the FinCEN guidance 
requires !nancial institutions to continu-
ously monitor their cannabis-related cli-
ents for any of the “red %ags” listed in the 
guidance. Unsurprisingly, such heightened 
due diligence can increase a bank’s internal 
costs. To combat this issue, several third 
parties have developed compliance so&-
ware or other products for !nancial insti-
tutions that service the state-legal cannabis 
industry. These products help financial 
institutions to navigate the regulatory com-
pliance demands of servicing the cannabis 
industry and provide tools and resources 
for due diligence.

Reputational Risks
Because of the stigma previously attached 
to cannabis, many !nancial institutions 
have been wary of working with cannabis 
businesses for fear of driving away their 
non-cannabis clients. However, as canna-
bis legalization gains greater national sup-
port, the reputational risks of banking for 
the cannabis industry continue to dimin-
ish. According to a recent study, !nancial 
institutions will likely strengthen their rep-
utation and attract new customers by ser-
vicing cannabis businesses.11 In fact, the 
majority of those surveyed indicated ser-
vicing big box stores like Walmart, the 
adult entertainment industry, and phar-
maceutical, oil, and tobacco companies 
would re%ect far more poorly on a !nan-
cial institution than servicing state-legal 
cannabis businesses. In addition to the 
practical risks listed above, !nancial insti-
tutions that work with the cannabis indus-
try are theoretically at risk for criminal or 
civil sanction as a result of the broad scope 
of drug laws in the United States.

Merchant Processing
While an entire article could be dedicated 
to merchant processing, or lack thereof, 
in the cannabis industry, any discussion 
of cannabis banking would be incom-
plete without at least a mention of the 
topic. Although cannabis banking con-
tinues to progress, merchant processing, 
or, simply put, the ability to pay for can-
nabis products with a credit or debit card, 
remains largely impossible for cannabis 
businesses. "is is due !rst and foremost 
to the fact that there is no Merchant Cat-
egory Code (MCC) for cannabis goods 
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or services. An MCC is used to classify a 
business by the types of goods or services 
it provides—without an MCC, a business 
cannot process credit or debit card pay-
ments. Additionally, the major credit card 
networks continue to insist that cannabis-
related transactions may not take place 
on their networks. Finally, !nancial insti-
tutions in the United States have almost 
unanimously refused to serve as the pro-
cessing bank or the acquiring bank for 
merchants processing cannabis- related 
transactions.

While many companies have attempted 
to enable cannabis-related merchant pro-
cessing, these attempts have been short 
lived, at best, and resulted in massive losses 
for users, at worst.12

Hemp Banking
Guidance released on December 3, 2019, 
by a range of U.S. regulatory bodies spec-
i!ed that

[b]ecause hemp is no longer a Schedule 
I controlled substance under the Con-
trolled Substances Act, [!nancial insti-
tutions] are not re- quired to !le a [SAR] 
on customers solely because they are 
engaged in the growth or cultivation 
of hemp, in accordance with applicable 
laws and regulations. For hemp-related 
customers, banks are expected to fol-
low standard SAR Procedures and !le 
a SAR if indicia of suspicious activity 
warrants.13

Financial institutions serving hemp-opera-
tors, therefore, will no longer have to com-
ply with FinCEN’s cannabis-speci!c SAR 
filing requirements, thereby saving the 
institutions a great deal of time and e#ort.

Although the guidance eased the SAR 
requirements applicable to hemp operators, 
it did stipulate that banks serving the hemp 
industry “must have a [Bank Secrecy Act/
Anti Money Laundering] compliance pro-
gram commensurate with the level of com-
plexity involved.”14 Additionally,

[w]hen deciding to serve hemp-related 
businesses, banks must com- ply with 
applicable regulatory requirements 
for customer identi!cation, suspicious 
activity reporting, currency transac-
tion reporting and risk-based customer 
due diligence, including the collection 
of bene!cial ownership information for 
legal entity customers.15

Conclusion
Although cannabis-related businesses still 
face challenges in accessing banking serv-
ices, their ability to bank continues to 
improve. As more !nancial institutions 
shed their fears in light of the realization 
that federal banking regulators do not con-
demn cannabis banking, cannabis-related 
businesses are increasingly able to operate 
much like other “normal” businesses.
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